
(2) The State's program of asbestos inspection 
and management in schools relating to the waiver 
request and implementation of the program are or 
will be at least as stringent as the requirements of 
this subpart E. 

(3) The State has an enforcement mechanism to 
allow it to implement the program described in the 
waiver request. 

(4) The lead agency and any cooperating agen­
cies have or will have qualified personnel to carry 
out the provisions relating to the waiver request. 

(5) The State will devote adequate resources to 
the administration and enforcement of the asbestos 
inspection and management provisions relating to 
the waiver request. 

(6) When specitied by EPA, the State gives sat­
isfactory assurances that necessary steps, including 
specific actions it proposes to take and a time 
schedule for their accomplishment, will be taken 
within a reasonable time to conform with applica­
ble criteria under paragraphs (d) (2) through (4) of 
this section. 

(e) Decision. EPA will issue for publication in 
the FEDERAL REGISTER a notice announcing its de­
cision to grant or deny, in whole or in part, a 
Governor's request for a waiver from some or all 
of the requirements of this subpart E within 30 
days after the close of the comment period or 
within 30 days following a public hearing, which­
ever is applicable. The notice will include the 
Agency's reasons and rationale for granting or de­
nying the Governor's request. The 30-day period 
may be extended if mutually agreed upon by EPA 
and the State. 

(t) Modifications. When any substantial change 
is made in the administration or enforcement of a 
State program for which a waiver was granted 
under this section, a responsible official in the lead 
agency shall submit such changes to EPA. 

(g) Reports. The lead agency in each State that 
has been granted a waiver by EPA from any re­
quirement of subpart E of this part shall submit a 
report to the Regional Administrator for the Re­
gion in which the State is located at least once 
every 12 months to include the following informa­
tion: 

(1) A summary of the State's implementation 
and enforcement activities during the last reporting 
period relating to provisions waived under this 
section, including enforcement actions taken. 

(2) Any changes in the administration or en­
forcement of the State program implemented dur­
ing the last reporting period. 

(3) Other reports as may be required by EPA to 
carry out effective oversight of any requirement of 
this subpart E that was waived under this section. 

(h) Oversight. EPA may periodically evaluate 
the adequacy of a State's implementation and en­
forcement of and resources devoted to carrying out 
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requirements relating to the waiver. This evalua­
tion may include, but is not limited to, site visits 
to local education agencies without prior notice to 
the State. 

(i) Informal conference. (1) EPA may request 
that an informal conference be held between ap­
propriate State and EPA officials when EPA has 
reason to believe that a State has failed to: 

(i) Substantially comply with the terms of any 
provision that was waived under this section. 

(ii) Meet the criteria under paragraph (d) of this 
section, including the failure to carry out enforce­
ment activities or act on violations of the State 
program. 

(2) EPA will: 
(i) Specify to the State those aspects of the 

State's program believed to be inadequate. 
(ii) Specify to the State the facts that underlie 

the belief of inadequacy. 
(3) If EPA tinds, on the basis of information 

submitted by the State at the conference, that defi­
ciencies did not exist or were corrected by the 
State, no further action is required. 

(4) Where EPA tinds that deticiencies in the 
State program exist, a plan to correct the defi­
ciencies shall be negotiated between the State and 
EPA. The plan shall detail the deticiencies found 
in the State program, specify the steps the State 
has taken or will take to remedy the deticiencies, 
and establish a schedule for each remedial action 
to be initiated. 

(j) Rescission. (1) If the State fails to meet with 
EPA or fails to correct deticiencies raised at the 
informal conference, EPA will deliver to the Gov­
ernor of the State and a responsible official in the 
lead agency a written notice of its intent to re­
scind, in whole or part, the waiver. 

(2) EPA will issue for publication in the FED­
ERAL REGISTER a notice that announces the rescis­
sion of the waiver, describes those aspects of the 
State's program determined to be inadequate, and 
specifies the facts that underlie the tindings of in­
adequacy. 

§ 763.99 Exclusions. 
(a) A local education agency shall not be re­

quired to perform an inspection under § 763.85(a) 
in any sampling area as detined in 40 CFR 
763.103 or homogeneous area of a school building 
where: 

(1) An accredited inspector has determined that, 
based on sampling records, friable ACBM was 
identitied in that homogeneous or sampling area 
during an inspection conducted before December 
14, 1987. The inspector shall sign and date a state­
ment to that effect with his or her State of accredi­
tation and if applicable, accreditation number and, 
within 30 days after such determination, submit a 
copy of the statement to the person designated 
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under § 763.84 for inclusion in the management 
plan. However, an accredited inspector shall assess 
the friable ACBM under § 763.88. 

(2) An accredited inspector has determined that, 
ba,ed on sampling records, nonfriable ACBM was 
identitied in that homogeneous or sampling area 
during an inspection conducted before December 
14, 1987. The inspector shall sign and date a state­
ment to that effect with his or her State of accredi­
tation and if applicable, accreditation number and, 
within 30 days after such determination, submit a 
copy of the statement to the person designated 
under § 763.84 for inclusion in the management 
plan. However, an accredited inspector shall iden­
tity whether material that was nonfriable has be­
come triable since that previous inspection and 
shall assess the newly-triable ACBM under 
§763.88. 

(3) Based on sampling records and inspection 
records, an accredited inspector has determined 
that no ACBM is present in the homogeneous or 
sampling area and the records show that the area 
was sampled, before December 14, 1987 in sub­
stantial compliance with § 763.85(a), which for 
purposes of this section means in a random man­
ner and with a sufficient number of samples to 
reasonably ensure that the area is not ACBM. 

(i) The accredited inspector shall sign and date 
a statement, with his or her State of accreditation 
and if applicable, accreditation number that the ho­
mogeneous or sampling area determined not to be 
ACBM was sampled in substantial compliance 
with § 763.85(a). 

(ii) Within 30 days after the inspector's deter­
mination, the local education agency shall submit 
a copy of the inspector's statement to the EPA Re­
gional Office and shall include the statement in 
the management plan for that school. 

(4) The lead agency responsible for asbestos in­
spection in a State that has been granted a waiver 
trom § 763.85(a) has determined that, based on 
sampling records and inspection records, no 
ACBM is present in the homogeneous or sampling 
area and the records show that the area was sam­
pled before December 14, 1987, in substantial 
compliance with § 763.85(a). Such determination 
shall be included in the management plan for that 
school. 

(5) An accredited inspector has determined that, 
based on records of an inspection conducted be­
fore December 14, 1987, suspected ACBM identi­
tied in that homogeneous or sampling area is as­
sumed to be ACM. The inspector shall sign and 
date a statement to that effect, with his or her 
State of accreditation and if applicable, accredita­
tion number and, within 30 days of such deter­
mination, submit a copy of the statement to the 
person designated under § 763.84 for inclusion in 
the management plan. However, an accredited in-
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spector shall identitY whether material that was 
nonfriable suspected ACBM assumed to be ACM 
has become triable since the previous inspection 
and shall assess the newly triable material and 
previously identitied friable suspected ACBM as­
sumed to be ACM under § 763.88. 

(6) Based on inspection records and contractor 
and clearance records, an accredited inspector has 
determined that no ACBM is present in the homo­
geneous or sampling area where asbestos removal 
operations have been conducted before December 
14, 1987, and shall sign and date a statement to 
that effect and include his or her State of accredi­
tation and, if applicable, accreditation number. The 
local education agency shall submit a copy of the 
statement to the EPA Regional Office and shall in­
clude the statement in the management plan for 
that school. 

(7) An architect or project engineer responsible 
for the construction of a new school building built 
after October 12, 1988, or an accredited inspector 
signs a statement that no ACBM was specified as 
a building material in any construction document 
for the building, or, to the best of his or her 
knowledge, no ACBM was used a, a building ma­
terial in the building. The local education agency 
shall submit a copy of the signed statement of the 
architect, project engineer, or accredited inspector 
to the EPA Regional Office and shall include the 
statement in the management plan for that school. 

(b) The exclusion, under paragraphs (a) (1) 
through (4) of this section, from conducting the in­
spection under § 763.85(a) shall apply only to ho­
mogeneous or sampling areas of a school building 
that were inspected and sampled before October 
17, 1987. The local education agency shall con­
duct an inspection under § 763.85(a) of all areas 
inspected before October 17, 1987, that were not 
sampled or were not assumed to be ACM. 

(c) If ACBM is subsequently found in a homo­
geneous or sampling area of a local education 
agency that had been identitied as receiving an ex­
clusion by an accredited inspector under para­
graphs (a) (3), (4), (5) of this section, or an archi­
tect, project engineer or accredited inspector under 
paragraph (a)(7) of this section, the local education 
agency shall have 180 days following the date of 
identitication of ACBM to comply with this sub­
partE. 

ApPENDIX A TO SUBPART E-INTERIM TRANS­

MlSSlON ELECfRON MlCROSCOPY ANALYT­

lCAL METHODS-MANDATORY AND NON­

MANDATORY-AND MANDATORY SECTlON TO 

DETERMlNE COMPLETlON OF RESPONSE Ac­

TlONS 

Pt. 763, Subpt. E, App. A 




